
7. specific allegations

1.1 In this section, I will now address the evidence before the Inquiry Committee in relation to each of the Charges.    
Charge A

1.2 In order to make a finding against Mr Rowse on Charge A, the Inquiry Committee must be satisfied to the requisite standard that Mr Rowse failed to ensure that the budget had been critically reviewed by Invest HK and failed to ensure that the ERWG was fully and adequately advised on the proposed budget.  It is of course important to understand in the context of assessing what Invest HK did in this regard that the budget at that stage was recognised by all as being indicative only and therefore subject to change, possibly even substantial change.

1.3 The Assisting Officer argues that it was the ERWG’s expectation that in scrutinizing the budget, Invest HK was also charged with the duty to conduct a feasibility study and a cost benefit analysis in relation to AmCham’s proposal, that is, a root and branch review of the project from the ground up.  I submit that this alleged expectation only arose after criticisms had been made by the public on the Harbour Fest.  It is clear from the minutes of the 2 July Meeting that Invest HK was assigned the task of scrutinizing the budget – it was not asked to conduct a feasibility study as the ERWG already “agreed to support” the event.  Had it been the ERWG’s expectation to do so at the time, I submit that common sense suggests that:
1.3.1 the ERWG would have spelt it out clearly at the meeting and subsequently recorded it in the minutes;
1.3.2 the job would have been given to LCSD, which had experience in this type of event; 

1.3.3 the ERWG would not have given any agreement to support to the project at the 2 July Meeting.  They would have resolved that the decision would only be made after a thorough study had been conducted by the subject department; and 

1.3.4 the ERWG would know that it was logistically not feasible to do such an exercise within the short period of time available.

1.4 The only evidence before the Inquiry Committee regarding the review of the budget came from Mr Ophelia Tsang, Mr David Chiu and Mr Rowse.  All of those individuals have demonstrated that appropriate steps were taken to scrutinize AmCham’s budget.  

1.5 Charge A seeks to rely on Mr Tang’s answers to SCS Letter which states that:

“The Panel considers that Invest HK did not conduct a vigorous enough review of AmCham’s budget for the Harbour Fest, and did not exercise due diligence when carrying out the explicit instruction of ERWG to scrutinize and satisfy itself with the budget (paragraph 2.40 of Panel Report).  The Government has accepted the finding of the Panel, and based on the facts uncovered by the Panel, I share the Panel’s views.

1.6 The Assisting Officer made much of this point in his closing submission.  

1.7 Although this assertion is made, it is apparent from the evidence Mr Tang gave to the Inquiry Committee that he did not himself have any knowledge as to what Invest HK in fact did to examine the budget as shown in his answers given to Ms Loh’s questions at the Inquiry hearing:

“Ms Loh:
Do you know what steps Invest HK actually took to examine the budget?

Mr Tang:
No.”

1.8 It is clear and I believe accepted by the Inquiry Committee that it would not be appropriate for the Inquiry Committee to rely upon Mr Tang’s adoption of conclusion or views reached by the Panel or indeed Mr Tang’s adoption of what he describes as the Government’s position in this matter. Clearly, therefore Mr Tang’s answers to SCS Letter cannot be used as a basis of finding Invest HK had not critically examined the budget.

1.9 Mr Rowse delegated the budget scrutiny task to one of the CEOs of Invest HK, Mr David Chiu and rightly considered that Mr Chiu was competent to perform the task.  Evidence shows that between 2 July and 12 July 2003, Mr Chiu discussed the budget with AmCham, sought further information and clarification from AmCham on the budget and scrutinized the budget. Mr Chiu briefed Mr Rowse on the budget and the work that he had done in scrutinizing it. After listening to the report from Mr Chiu, Mr Rowse considered that the budget was a reasonable basis on which to proceed.  Mr Chiu then prepared the funding application based on the budget he had scrutinized and in order to ensure that the ERWG was adequately advised, Invest HK attached a summary of the budget to the funding application to be presented and discussed at the 12 July Meeting.

1.10 Mr Rowse submits that he was satisfied with the budget before it was to be presented to the ERWG. Allegations have been made by the Assisting Officer that Invest HK did not raise questions on the estimated artist fees in AmCham’s budget.  It is correct that Invest HK did not raise questions on the artists fees with AmCham when examining the budget.  However, Mr Rowse submits that it was clear to everybody that the list of artists included in the budget was indicative only.  No approach had been made by AmCham at the time to those artists let alone securing their fees.  Mr David Chiu said that AmCham explained to him that the budget was drawn up based on their previous experience in organising entertainment events.  There were no reasonable grounds to challenge the expertise of AmCham in arriving at those estimated figures in relation to, among other things, the artist fees.

1.11 Some concerns were expressed over the omission of the cost of the Tamar site from the budget of the event.  Ms Tsang explained to the Inquiry Committee that the reason why Invest HK officers did not raise this issue with the ERWG was because they did not consider there was a ‘cost’ to the Government attached to the use of the Tamar site because it was a government property.  There was no need to advise the ERWG and the rent paid on the Tamar site should not be considered as a hidden ‘cost’ to the Government.  In any event, the $2 million rent actually charged was absorbed by AmCham within the overall budget and did not entail extra expenditure for the Government. 

1.12 I would submit that the common sense approach adopted by Invest HK was entirely appropriate in the circumstances.  I would have thought that civil servants should be encouraged to take a common sense and pragmatic approach to problems.

Summary
· All of the evidence demonstrates that there was a detailed review of the budget. 

· All of the evidence demonstrates that the ERWG had been fully and adequately advised in relation to it.  

· The only witness who has allegedly been taking a contrary view accepted that he has no personal knowledge of what steps Invest HK had actually taken to review the budget.  

· Central to this Charge is that Invest HK did not critically review the budget and did not fully and adequately advised the ERWG on it.  All the evidence shows they did. 

Charge B

1.13 The first point to make is that it is not correct to say that Mr Rowse was the Controlling Officer of the relaunch fund of $100 million allocated to the event.  As explained earlier, he was the Controlling Officer of the subject department being assigned to implement the Harbour Fest sponsorship arrangement.   
1.14 In considering this Charge, Mr Rowse submits that the following matters arising from the evidence before the Inquiry Committee are of importance:

1.14.1 It is quite normal for sponsors to make staged payments to organisers in advance of the event itself.  

1.14.2 The three memoranda of understanding (“MOUs”) were required because the organisation of the event could not take place without staged payments being made to AmCham which was not itself separately funded.  As AmCham only had 3 months to organise the Harbour Fest, there was pressing need to effect the transfer of funds to AmCham as soon as possible.  It was because of these exceptional circumstances that monies were advanced under the MOUs prior to the signing of a full agreement.   The MOUs were designed to protect the Government’s interests in relation to the advance of these payments which if not made would have led to the collapse of the event.  

1.14.3 Mr Rowse had no personal involvement in the execution of the first two MOUs, which were negotiated and signed while he was on holiday and on duty visit respectively.  On each occasion there was an Acting Director General of Investment Promotion taking up his duties under the normal acting arrangement in the Government system.  

1.14.4 At the time of the signing of the first MOU, the negotiation of the sponsorship agreement was already underway.  Ms Tsang had expected that the detailed provisions concerning the obligations of the parties would be set out in the sponsorship agreement to be drafted in consultation with the Department of Justice.

1.14.5 After Mr Rowse returned from his holiday and duty visit, he was briefed by Ms Ophelia Tsang  in relation to the signing of the MOUs and the advance payments made to AmCham on each occassion.  Mr Rowse had reminded Ms Tsang and Mr David Chiu that they should finalise the sponsorship agreement with AmCham as soon as possible.  

1.15 Mr Rowse notes the Inquiry Committee’s concern that the Department of Justice had not been consulted on the drafting of the MOUs.  With the benefit of hindsight, the Department of Justice’s involvement would have been of assistance to the drafting of the MOUs.  However, there is no general requirement that Government departments must consult the Department of Justice before entering into contracts with third parties.  Mr Lawrence Wong has also confirmed that Financial Circular 15 of 1995 which is included in the Prosecution Documents is irrelevant to the Harbour Fest situation.  Ms Ophelia Tsang and Mr Rowse have both given evidence before the Inquiry Committee that due to exceptionally tight timeframe the ERWG had set for the implementation of the Harbour Fest, there was not sufficient time to get the Department of Justice involved in the drafting of the MOUs.  The sponsorship fee, which had already been approved by the ERWG, had to be paid to AmCham promptly in advance otherwise AmCham would not have the money to get on with the organisation of the event.  As Controlling Officer, Mr Rowse was satisfied that the use of the MOUs was appropriate to protect the Government’s interests in the circumstances.   

1.16 In addressing the Inquiry Committee’s concern as to whether the Financial Secretary, the ERWG and ERSG were informed of the advance payments made to AmCham, it is submitted that:

1.16.1 The first MOU was signed on 31 July 2003.  The minutes of the ERWG meeting on 2 August 2003 recorded that the following report was made by Ms Ophelia Tsang on behalf of Invest HK:

“ADG3, Invest HK reported that the American Chamber of Commerce was in the course of signing up performing talents.  Invest HK had paid cash advance to AmCham for this purpose.”

1.16.2 In response to the Inquiry Committee’s question, Mr Rowse said that he orally informed the administrative assistant of Mr Henry Tang that Invest HK had passed on part of the sponsorship fee to AmCham.

1.17 It is important to note that in commercial agreements, there is no hard and fast rule as to what terms must be incorporated in the agreement.  Much will depend on the prevailing circumstances.  Mr Rowse submits that the absence of the provisions as stated in paragraphs (1)(i) to (iv) of Charge B did not render the mechanism to monitor the organisation of the event ineffective for the following reasons:  

Consultation and approval on major changes to the programme and the budget

1.18 The fact of the matter was that AmCham did agree to and did in fact consult the Government in relation to major changes in the programme and the budget of the event.  The key priority at the time was to ensure that there was this consultation – it was not a key priority to spend time and effort documenting this because time spent on documentation of this nature would have prejudiced the overall staging of the event.  

Periodic reports on the progress and development of the Harbour Fest

1.19 AmCham did in fact provide periodic reports on development and progress of the event. None of the witnesses have suggested otherwise.  In circumstances where AmCham was dependant on Invest HK’s assistance in resolving major problems relating to the Harbour Fest, no such provisions were necessary.  

Access to all accounts, contracts and records to the Harbour Fest

1.20 It was neither necessary nor appropriate for the MOUs to contain a provision entitling the Government to have complete access to all accounts, contracts and records of the event.  This would have been inconsistent with the sponsorship arrangement.  Had the Government wanted to have this type of access then it should have decided to organise or to co-organise the event rather than to act as a sponsor.  

1.21 Mr Lawrence Wong said that he could recall making an oral suggestion to Invest HK for the sponsorship agreement to have an access to documents clause.   However, when Invest HK explained that the ERWG’s decision was to sponsor and not to organise the event, Mr Wong gave no further advice.  Clearly, this shows that there was no necessity to include an access clause in the sponsorship agreement. As Mr Wong himself confirmed before the Inquiry Committee, if he had any real concerns, he would have given further advice to Invest HK on this issue. 

Refund clause

1.22 Mr Rowse submits that the exceptional nature of the Harbour Fest made it inappropriate for the insertion of a refund clause in the MOUs.  It is accepted that an agreement for a commercial sponsorship arrangement will normally include a refund clause.  The reason is that the organiser, who intends and expects to makes a profit from the event, bears the commercial risk of the cancellation of the event.  However, the Harbour Fest was not a commercial sponsorship arrangement.  It was clear from the outset that AmCham was volunteering help to Hong Kong and would make no profit from organising the Harbour Fest.  In those circumstances it would not have been fair to impose on AmCham the commercial requirement to make a refund.  In any event all of this was academic because it was clear that the event would go ahead and that there would be no need for refunds.  

1.23 In response to paragraphs (2)(i) and (ii) of Charge B, Mr Rowse submits that:

Legal capacity of AmCham to enter into MOUs

1.24 As a matter of law and fact, AmCham did have the legal capacity to enter into the MOUs.  No evidence has been adduced to suggest otherwise.  AmCham is a party that is familiar to the Government and Invest HK.  The ERWG considered AmCham was a reliable partner.  Nobody at any meeting queried the legal capacity of AmCham to contract with the Government in relation to the Harbour Fest.    

Financial position of AmCham to meet its obligations under the MOUs

1.25 This charge alleges that Invest HK failed to ascertain whether AmCham was in a financial position to meet its obligations under the MOUs.  But the fact is AmCham was not under any financial obligations in relation to those agreements.  It is difficult to see what is the basis of this charge.

Urgent need for each of the advance payments to be made

1.26 It is clear from Ms Ophelia Tsang’s evidence that in the context of the MOUs, she had ascertained that there was an urgent need for advance payments to be made.  None of the other witnesses has said anything which contradicts this.  Likewise, Mr Rowse has also given evidence that at the time when AmCham approached him for the third advance payment, he was satisfied that AmCham had an urgent and genuine need for money - Mr Rowse could actually see that the previous advance payments had been put into good use by AmCham as the stage had been set up and contracts had been entered into with many of the performing artists.  

1.27 When the 1st MOU was signed, Mr Rowse was in Macau.  Although an email was sent to his home email address on 30 July 2003, Mr Rowse was not in Hong Kong on that day.  The immigration record clearly shows that he was in Macau and only returned to Hong Kong on 3 August 2003.  Mr Rowse has told the Inquiry Committee that he only saw the 1st MOU after it had been executed and that the first advance payment had been made to AmCham.  I submit that Mr Rowse is a witness of good character and worthy of trust.  His evidence should be accepted as evidence of truth.  

1.28 An attempt is being made to punish him for misconduct in relation to two MOUs in respect of which he had no involvement.  I would submit that from the civil service’s perspective it would set a highly dangerous precedent.   

1.29 It is clear in Mr Rowse’s submission that an effective mechanism was in place to monitor the organisation of the event and that the Government’s interests were adequately protected.     As Ms Ophelia Tsang has said at the Inquiry hearing, the MOUs were not designed to provide mechanisms and control to be exercised by Invest HK in monitoring AmCham’s organization of the event.  The appropriate mechanisms and controls were already in place even before the execution of the first MOU. 

1.30 I note that Mr Henry Tang stated in his response to SCS Letter that he considered the absence of the provisions stated in paragraphs (1)(i) to (iv) of Charge B and the lack of due diligence check on AmCham had, “to a certain extent”, undermined the efforts of Invest HK to effectively monitor the organization of the Harbour Fest.  However nowhere in his evidence to the Inquiry Committee did he assert or particularize how he considered Invest HK’s efforts to monitor the event had been undermined by the lack of these provisions in the MOUs.  We would suggest that in these circumstances, no weight should be given to Mr Tang’s earlier observations in connection with the matter and we note also that there is otherwise no evidence for the Inquiry Committee that Invest HK’s ability to monitor the event had been undermined.  

Summary
· The essence of Charge B is the allegation that the absence of certain provisions and checks on AmCham had rendered the monitoring mechanisms imposed by Invest HK ineffective.  

· The fact is that there were effective mechanisms in place.  They were already in place even before the execution of the first MOU.  

Charge C

1.31 Before I deal with the specifics of this Charge, two important points need to be made.  The first is that in drawing up the sponsorship agreement Invest HK relied heavily as it was perfectly entitled, and indeed expected, to do on the advice of Department of Justice.  The second is that Mr Wong in his evidence before the Inquiry Committee confirmed that in his view the Government’s interests were adequately protected by the agreement that was drawn up.  He said in terms that if he had had serious reservations about any aspect of the agreement from a legal perspective he would have set those reservations out in writing, but he did not do so as he had no such reservations.  Accordingly, neither I nor Mr Rowse understand the basis for this complaint.  

1.32 It is common ground that the sponsorship agreement was signed at a later stage than ideal.  However, it is not open to the Assisting Officer to criticise Mr Rowse of the late production of the sponsorship agreement as Mr Rowse is not charged with it.  Although Charge C makes a number of detailed allegations regarding the sponsorship agreement, nowhere in this Charge is it suggested that he should be found guilty of misconduct in relation to the timing of the production of the sponsorship agreement.   The question to be considered by the Inquiry Committee is whether the Government’s interests were adequately protected under the sponsorship agreement itself.

1.33 The particulars of a sponsorship arrangement are matters for negotiation between the parties.  These in turn are matters which hinge on the degree of participation or involvement preferred by the Government (in this case, as a sponsor) which is essentially a policy matter.  Mr Lawrence Wong agrees with this submission
. It is important to note that there is no evidence to suggest that the specific provisions as stated in paragraphs C(i) to (iii) of Charge C must be included in the sponsorship agreement in order to ensure that the Government’s interests would be adequately protected.   It follows that in assessing what terms should be included in a sponsorship agreement and what due diligence exercise, if any, should be performed on the contracting party, much will depend on the context of the actual sponsorship arrangement and the Government’s desirable level of involvement in the project.  As stated earlier in these submissions, in the case of the Harbour Fest, the Government had deliberately chosen a role which placed AmCham as the organiser of the project.

Provision for refund of the payments already advanced if the event was not held

1.34 There is evidence from Ms Ophelia Tsang and Mr David Chiu that the initial draft agreement prepared by Invest HK did include a termination clause providing for refund of payments made to AmCham if the event was not held.  This clause was removed from the final version of the sponsorship agreement as a result of a consensus reached at a meeting between AmCham, AmCham’s legal representatives, Mr Rowse, Mr Chiu and Mr Lawrence Wong on 2 October 2003
.

1.35 The Inquiry Committee has heard from Mr Chiu and Mr Rowse that a refund clause was simply redundant.  At the time of the meeting on 2 October 2003, the organisation of the Harbour Fest had already reached a very advanced stage.  Tickets were already on sale, the stage was being erected and the artists were coming to Hong Kong.  There was absolutely no prospect that the Harbour Fest would not be held.  

1.36 Accordingly, the absence of a refund clause in the sponsorship agreement did not affect the effectiveness of the sponsorship agreement in protecting the interests of the Government.

Provision requiring AmCham to make periodic reports to the Government on the development and progress of the Event

1.37 As stated earlier in these submissions, it is clear from the evidence of Ms Ophelia Tsang, Mr David Chiu and Mr Rowse that AmCham did make reports to Invest HK on the organisation of the Harbour Fest on a daily basis.

1.38 Mr Lawrence Wong also confirmed that he was satisfied that a proper legal mechanism was in place in the terms of the sponsorship agreement to allow the Government to monitor the planning and implementation of the Harbour Fest.  

Provision requiring AmCham to consult the Government on the ticket pricing strategy

1.39 No one, least of all the Department of Justice, considered it was necessary for the sponsorship agreement to contain a provision requiring AmCham to consult the Government on ticket pricing strategy.  Specifically Mr Henry Tang said that he did not see the inclusion of a provision requiring AmCham to consult the Government on ticking decisions, including ticket pricing and the distribution of free tickets as critical
.  

1.40 Accordingly, it is clear from the evidence that a provision requiring AmCham to consult the Government on the ticket pricing strategy was not necessary in order to protect the interests of the Government under the sponsorship agreement.  In any event, Ms Ophelia Tsang, Mr David Chiu and Mr Rowse confirmed that AmCham did in fact consult the Government on ticket pricing strategy, a matter which will be discussed later in these submissions.

Ascertaining whether AmCham had the legal capacity to enter into the Agreement and to perform its obligations under the Agreement through a Special Purpose Vehicle

1.41 As stated earlier in these submissions, it is common ground that AmCham did have the legal capacity to enter into contracts with the Government in relation to the Harbour Fest.  

1.42 It was clear right from the beginning of the organisation of the Harbour Fest that AmCham would perform its obligations through a special purpose vehicle.  There is nothing sinister in this.  On the contrary, the Financial Secretary said in his evidence that use of a special purpose vehicle was standard practice in the private sector.  There are provisions in the sponsorship agreement which made reference to the use of a special purpose vehicle by AmCham and, in accordance with the advice given by Mr Wong, the agreement contained a clause to the effect that notwithstanding the use of the special purpose vehicle, AmCham should not be relieved from any of its obligations under the contract
.  Mr Wong did not give any further advice to Invest HK on the issue of the use of a special purpose vehicle by AmCham and certainly did not advise against it. 

Ascertaining whether Mr Jim Thompson was duly authorized to sign the Agreement on AmCham’s behalf

1.43 Mr Jim Thompson, in his capacity as the Chairman of AmCham, had been chosen by the Government to be a member of the ERSG.  It goes without saying that it was clear to everybody that Mr Thompson was in fact the Chairman of AmCham at the time of the Harbour Fest.  It is clear as a matter of law that Mr Thompson did have the capacity to sign the agreement on AmCham’s behalf and no evidence has been adduced to suggest otherwise.  

Summary

· Charge C rests on the lack of certain provisions in the agreement and the absence of certain checks on AmCham.  

· The fact is that the Government’s interests were adequately protected under the sponsorship agreement.

· The Department of Justice also confirmed that it was involved throughout the drafting process and that the sponsorship agreement was acceptable from a legal perspective.   

Charge D

1.44 Charge D is not about whether AmCham  had problems in selling the tickets.  It is about whether the ticket pricing strategy was critically reviewed.  

1.45 It was AmCham’s role as an organiser to review the ticket pricing strategy.  Invest HK’s role was to review AmCham’s ticket pricing strategy.  The evidence shows that AmCham did review the ticket pricing strategy and Invest HK did monitor this process.

1.46 The following evidence before the Inquiry Committee clearly shows that there was a critical review of the ticket pricing strategy:

1.46.1 At the meeting of the ERWG on 12 July 2003, members suggested that the ticket prices of the event should be raised to a market level with a view to making the event as commercially viable as possible.  Invest HK duly conveyed the ERWG’s suggestion to AmCham.

1.46.2 Invest HK assisted AmCham in revising the ticket prices pursuant to ERWG’s instructions by providing them with information on ticket prices which it had sought and received from the LCSD.

1.46.3 Mr Chiu and Mr Rowse confirmed that Invest HK discussed the possibility of concessionary tickets for senior citizens and students with AmCham.  It is quite wrong to suggest that Mr Rowse took no follow up action with AmCham in relation ERWG’s suggestion.  After due consideration, it was agreed by Invest HK and AmCham that it would not be feasible to achieve this by having differential pricing in the same areas of the venue, as this would lead to enormous administrative difficulties on the ground as explained by Mr Rowse in his evidence.  Instead, AmCham would achieve the intended objective of encouraging different members of the public to go to the Harbour Fest by providing a wide range of ticket prices by reserving some less advantageous areas of the venue and pricing them accordingly to make sure that there were some cheaper tickets available for each concert.  

1.46.4 The initial budget of AmCham dated 6 July 2003 estimated that the revenue from ticket sales was only $11.2 million.   As a result of the suggestion made by the ERWG to pitch the ticket prices at market level, AmCham reviewed the ticket pricing strategy of the event.  Accordingly, the revenue from ticket sales of the event as shown on the final budget was over $48 million.  Mr Henry Tang also accepts in his written answers to the Panel
 and his oral evidence before the Inquiry Committee that there was a substantial review of the ticket pricing strategy.  

1.46.5 Invest HK did ensure that the ticket prices proposed by AmCham were in line with the ticket pricing information provided by the LCSD.

1.46.6 On 1 September 2003, AmCham had presented their ticket pricing strategy to the ERSG meeting and nobody at the meeting raised any comments in relation to the ticket prices.  

1.46.7 Once the tickets were put on sale, Mr Rowse demanded and received daily reports from AmCham on ticket sales.

1.46.8 Invest HK did oversee the distribution of free tickets by AmCham.  There is evidence to show that:

· the Government supported the distribution of some free tickets for the shows on the first weekend to Hospital Authority staff and to some underprivileged families.

· the Government participated in the decision to distribute some free tickets to bolster the attendance at the first two evening concerts and was aware that in accordance with standard entertainment industry practice, AmCham had given a small number of free tickets to performing artists;

· AmCham had contacted the Financial Secretary directly in relation to the decision to make one of the concerts free of charge as a result of the last minute cancellation of a performing act due to circumstances entirely beyond the organisers control;

· Mr Rowse was aware that due to the low sales figures in relation to some of the later concerts, AmCham had distributed free tickets to bars, restaurants and other shops in exchange for putting up advertisements in their premises.  

· Clearly, Invest HK had prior knowledge of and had been consulted on the strategy for the distribution of free tickets by AmCham.

1.47 It is also important to note that in Mr Tang’s response to the Director of Audit, he did not make any criticism of Invest HK and Mr Rowse in relation to the ticketing issue
.

Summary 

· Charge D is built on the criticism of no critical review of the ticket pricing strategy and that this prejudiced the Government.  

· There is overwhelming evidence that there was such a review.  

· There is no evidence that the Government suffered any prejudice.    

Charge E

1.48 It is clear from the evidence that there were appropriate procedures and mechanisms to scrutinize and monitor the event.  As the organiser, AmCham had the primary responsibility to produce and provide Invest HK with updated budgets.  Invest HK’s role was to examine the revised budgets they received from AmCham.
1.49 It has been suggested that because Invest HK only received three formal budgets from AmCham in less than 100 days that somehow the two parties failed to meet their responsibility.  On the contrary, I would suggest the production of three formal budget in that period was in fact an impressive achievement in the context of the timeframe in which everyone was operating.  

1.50 Concern has also been raised in connection with the non-production of an updated budget to the ERWG at its meeting on 20 August 2003.  It is clear from the evidence that Mr Chiu had been pressing AmCham for this.  In the event this was produced shortly thereafter in early September, it is difficult to see why this slight slip should form the foundation of a complaint against Mr Rowse. 

1.51 Further, an essential component of this Charge is that the Government’s interests in the proper monitoring of the event were prejudiced.  As stated above, the burden of proof is clearly on the prosecution to make good this allegation.  In his closing submission, the Assisting Officer asserts that Mr Henry Tang said that the failure by Mr Rowse to discharge his duties had contributed to the lack of public trust and the negative media reports thereby compromising the Harbour Fest’s objectives.  I could not find any reference to such a statement in any of the written evidence of Mr Tang before the Inquiry Committee nor do I recall Mr Tang making such a statement at the Inquiry hearing.  On the contrary, in relation to Charge E, I specifically asked Mr Tang the following:

“Ms Loh:
Do you consider Mr Rowse had established procedures or mechanisms for scruting and approval of the evolving budget?

Mr Tang:
I assume he does.

Ms Loh:
So am I right in saying that therefore you do not know what procedures or mechanisms were put in place?

Mr Tang:
No.  But I assume he would have adequate procedures put in place.

1.52 Clearly, Mr Tang was unable to render any opinion on whether the Government’s interests were prejudiced given he has no knowledge of the mechanisms put in place by Invest HK for the scrutiny and approval of the evolving budget.

Summary
· Charge E rests on the proposition that Mr Rowse failed to put in place procedures and mechanisms to scrutinize and approve the evolving budget thereby prejudicing the Government.  

· The fact is that proper procedures and mechanisms were in place. 

· There is no evidence of any prejudice suffered by the Government.
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