
6. erwg meetings on 2 july 2003 and 12 july 2003 – the role of the government in the harbour fest

1.1 The meetings of the ERWG on 2 July 2003 and 12 July 2003 are of great importance to this Inquiry.  The Inquiry Committee heard from three live witnesses about the substance of these meetings - Ms Ophelia Tsang, Mr David Chiu and Mr Henry Tang.  The contemporaneous notes made by Ms Tsang in her capacity as the note taker of the meeting are no longer in existence.  The only written records of the meetings are the two sets of minutes.

1.2 Mr Rowse did not attend either of these two meetings.  On the 2 July 2003, he was out of town conducting investment promotion work in the United States and on 12 July 2003, he was engaged at another meeting in relation to the International Exhibition Centre.

1.3 The decisions made by the ERWG and the comments made by the members at these two meetings set the parameters of the role that the Government would take in the Harbour Fest project.

1.4 Suggestions were made at the Inquiry hearing by the Assisting Officer that Mr Rowse personally had reservations about the Harbour Fest project but failed to advise the ERWG accordingly.  This is wholly incorrect.  The evidence shows that Mr Rowse did not have any reservations about the project.  As far as he was concerned, ERWG had given due consideration to the project at its meetings on 2 July and 12 July and he had no reason to question ERWG’s decision to proceed with the event.   
Meeting on 2 July 2003 (“2 July Meeting”)

1.5 On 2 July 2003, AmCham was invited to make a presentation of their proposal to the ERWG as a result of a conscious decision made at an interdepartmental meeting on 26 June 2003 to channel AmCham’s proposal directly to the ERWG for its consideration. 

1.6 The total time spent by the ERWG at the meeting on this item was approximately 45 minutes.

1.7 The minutes of the 2 July Meeting state as follows:

“… The meeting agreed to support the proposal in principle and to underwrite the event up to $100 million, subject to Invest HK’s scrutiny and satisfaction of the detailed budget…  AmCham / Disney should endeavour to make the event as commercially viable as possible, with a view to reducing the Government’s subsidy…”

1.8 The following observations were also made by the witnesses who attended the 2 July Meeting:

1.8.1 The attendees at the meeting were attracted by the proposal put forward by AmCham.

1.8.2 No one challenged the ability of AmCham to organise the event nor did AmCham representatives mention the detailed operation plan and their organisation structure in relation to the actual implementation of the Harbour Fest.

1.8.3 The proposal put forward by AmCham was only at a preliminary stage.  The programme and artist line up were indicative only, which would be subject to the availability of artists and further negotiations and considerations would be required.

1.8.4 The meeting did not consider downsizing the project.

1.8.5 The meeting did not discuss whether Invest HK was suitable to scrutinize AmCham’s budget.

1.8.6 The meeting did not discuss the manner in which Invest HK should scrutinize AmCham’s budget. 

1.9 Mr Rowse returned to the office on 7 July 2003 from his duty visit.  Ms Tsang and Mr Chiu briefed Mr Rowse on what happened at the 2 July Meeting.  Mr Rowse’s understanding of ERWG’s decision made at the meeting is that the ERWG had considered, assessed and evaluated AmCham’s proposal and had given support to the proposal in principle.  Invest HK was specifically asked to scrutinize and to satisfy itself with AmCham’s budget.  

Meeting on 12 July 2003 (“12 July Meeting”)

1.10 On 12 July 2003, the ERWG considered the funding application made by Invest HK for the Harbour Fest project.  

1.11 The minutes of the 12 July Meeting recorded as follows:

“12.
The following bids were approved:

(a) a maximum of $100 million to Invest HK for underwriting the “International Autumn Festiva”l [later renamed as the Harbour Fest] organised by the American Chamber of Commerce (AmCham) (S/N 39).  DLCS said that the ticket prices should be pitched at market level so as to raise the revenue and reduce the Government subsidy.  ADG3 said the budget presented the worst case scenario.  She would revert to AmCham on raising the ticket prices.  The Chairman said that differential pricing could be adopted, with concessionary tickets for senior citizens and students.  He also emphasized that the Government would act as the sponsor only.  AmCham had to plan, organise, and implement the whole event.”[Emphasis added]
1.12 The key point which arose out of this meeting was that the ERWG took a conscious decision to sponsor rather than co-organise or organise the event.  This is crucial because it set the basis upon which Invest HK was able to monitor the project.

1.13 The other significant decision at that meeting was that the event be sponsored to the tune of $100 million – in other words, through their approval of the AmCham budget and the breakdown of the items in it, the ERWG members were endorsing an entertainment event in respect of which they were happy to spend $100 million.

1.14 The following observations were made by the witnesses who attended the 12 July Meeting:

1.14.1 There were no questions raised by the attendees on AmCham’s budget attached to Invest HK’s funding application.

1.14.2 None of the witnesses could recall any challenge to the decision of the Chairman (Mr Leung) that the Government would be a sponsor only.

1.14.3 No one suggested a different figure for the sponsorship fee to be paid by the Government.

1.14.4 The meeting did not designate any Minister to be responsible for the Harbour Fest.

1.15 Ms Tsang and Mr Chiu reported the result of the 12 July Meeting to Mr Rowse in the afternoon of the same day.  Mr Rowse’s understanding of the decisions made by the ERWG at the meeting are as follows:

1.15.1 The ERWG members did not raise any questions on Invest HK’s funding application nor did they ask any questions in relation to the attached budget before they approved the application.

1.15.2 The Chairman of the meeting had specifically decided that the Government should act as a sponsor only, rather than an organiser or co-organiser.

1.15.3 Members of the ERWG made the suggestion that the ticket prices should be raised to market level in the hope that this would generate more revenue for the event.

The Government’s role as a sponsor

1.16 It is important to note that it is not in dispute that the former Chairman of the ERWG, Mr Leung, made a specific decision at the 12 July Meeting that the Government should be a sponsor only.  

1.17 Mr Tang has given evidence before the Public Accounts Committee that:

“… As there was only a short time between July and October, in order to allow AmCham the maximum flexibility and for the sake of efficiency, the ERWG decided that the Government should act as the sponsor while AmCham would take up the planning, organisation and implementation of the whole event.”
[Emphasis added]

1.18 In describing what ERWG expected of Invest HK, Mr Tang said to the Inquiry Committee that:

 “We did not go into a detailed discussion of how much we would expect Invest HK to intervene”. 
“In retrospect, I would say that if we had more time to articulate what was expected of sponsoring, I think maybe we would have pursued their questions about how – to what degree do we expect Mike to intervene, oversee, participate or whatever in the event”

“but there was always a balance we wanted to strike, that we do not want to become too involved because it might just end up in our lap, and end up AmCham could just say, “Here, you can have it back”.  And then we would end up with an even worse situation than before.”

1.19 It is clear from the evidence that the Government did not want to micromanage the event.  In this regard, I note that it is recorded in the minutes of a subsequent ERWG meeting on the 31 October 2003 that:

“ PS(CI), Ms Denise Yue, recalled that the decision of ERWG at its 9th meeting on 12 July that the Government would act as the sponsor of the Harbour Fest only.  AmCham had to plan, organise and implement the whole event.  It was clear from the outset that the Government was not to micro-manage the detailed organisation and implementation work, which was a matter for AmCham.  Invest HK had never been charged with any overseeing responsibility.”[Emphasis added]
1.20 It was accepted by all that Invest HK had “zero experience” in entertainment events.  I would submit that if the ERWG had wanted the Government to be a co-organiser or to exercise a high degree of control over the organisation of the Harbour Fest as a co-organiser, it would have chosen a department which had more experience in this area, for example, the LCSD, to be the subject department responsible for the Harbour Fest.  Mr Tang also shares our view.  He said, at his interview with the Panel:

“… once we decided that it was a sponsorship deal, rather than a co-organiser deal.  If it were a co-organiser deal, I think we would have gone through this decision more carefully, so whether it should be Invest HK as the co-organiser, subject department, or whether it should be LCSD, because they are much more experienced on it.  Invest HK had zero experience on it.”

1.21 It is submitted that in light of the above instructions given by the ERWG, it is clear that at the 12 July 2003 meeting Mr Leung had consciously chosen a mode of support which required a lesser degree of monitoring by the subject department by limiting the role of the Government to that of a sponsor only.  None of the attendees at the meeting raised any objections or questioned Mr Leung’s decision.  

1.22 The role of a sponsor is to satisfy itself that the sponsorship fee is commensurate with the benefits and to ensure that it receives the benefits contracted for.  Mr Henry Tang explained, in this response to the Director of Audit, that: “For the Harbour Fest, ERWG entrusted Invest HK as the subject department to oversee the implementation of the project in light of the roles assigned to the Government (i.e. a sponsor) and to AmCham (i.e. the planner, organiser and implementer).”
[Emphasis added]  The ERWG had endorsed the sponsorship fee and Invest HK ensured that the Government did receive the promised benefits.    

1.23 In this regard, Mr Rowse agrees with the evidence given by Mr Henry Tang to the Panel that:

“the Government’s role as a sponsor was to ensure that AmCham realized in full the deliverables AmCham had contracted with the Government… The intention was for the Government to maintain an overview of AmCham’s preparation of the festival to ensure that the deliverables were fulfilled and the objectives were met, but not to micro-manage the detailed planning and organization by AmCham.”
[Emphasis added]

1.24 Mr Tang also said at the Inquiry hearing that:

“As the subject department of Harbour Fest, Invest HK’s role was to oversee and monitor that the deliverables are delivered”.  [Emphasis added]

The Concept of “sponsor” and “co-organiser”

1.25 In so far as the Assisting Officer is seeking to suggest that the specific role of sponsor assigned to Invest HK by the ERWG is irrelevant in assessing the standard required of Invest HK as the subject department and that of Mr Rowse as the Controlling Officer of the subject department, I respectfully submit that this is completely wrong.  There is clearly a difference in the level of involvement of a sponsor and a co-organiser.   Both have to be prudent and careful but in the context of these different roles.
1.26 It is not disputed that at the 12 July Meeting a conscious decision was made by the ERWG that the Government would only act as a sponsor in the Harbour Fest.  It is submitted that Invest HK had duly performed its role as a sponsor in overseeing AmCham’s organisation of the event.  The idea was not for Invest HK to “micromanage” the event and not to intervene AmCham’s role in the organisation of the event.  As a sponsor, Invest HK had a very limited role to play in the actual decision making process in the organisation of the event, rather, Invest HK’s role was to review and monitor AmCham’s work, and to render assistance and advice as and when appropriate.  It should not to take over the organisation and management.

1.27 The Inquiry Committee itself asks Mr Rowse when he first detected there is a change in expectation in Invest HK’s role.  I submit this is important in assessing the issue of misconduct for the following reasons:

1.27.1 At the outset everyone was clear that the Government’s role was limited to that of a sponsor;

1.27.2 It is clear that at a very late stage in the process the expectations in relation to what Mr Rowse had been asked to do changed to that of a co-organising project;

1.27.3 By the time Mr Rowse learnt of the change in expectations, there was little that he could do from a practical perspective as the event was about to commence – in other words, this was an attempt to lock the door after the horse had bolted.

Concerns raised in relation to the work done by Invest HK

1.28 In light of the role assigned to Invest HK by the ERWG, Mr Rowse considered that Invest HK would be competent to act as a sponsor in the Harbour Fest project.  

1.29 The Inquiry Committee has naturally sought to explore whether Mr Rowse and Invest HK were conscious of the need to apply extra care to the project given the size of the sponsorship.  It is clear that Mr Rowse, Ms Ophelia Tsang and Mr David Chiu took a more ‘hands on’ approach to the Harbour Fest project.  By way of example only, the Inquiry Committee has heard evidence of how Invest HK assisted AmCham in raising more commercial sponsorship, dealing with various Government departments, solving problems encountered by AmCham in the organisation of the event etc etc. 

1.30 Furthermore, Invest HK was very conscious of the need to keep the ERWG and ERSG informed of the developments to the Harbour Fest.  Reports based on the most up to date information were made by a representative from Invest HK at every ERWG meeting.  Mr Jim Thompson, who himself was a member of the ERSG, also ensured that the ERSG was kept abreast of what was happening with the organisation of the event.  

1.31 It is not disputed by Mr Rowse that the level of monitoring should be commensurate with the amount of public funds involved.  However, the degree of monitoring required of the subject department had to be consistent with its role as a “sponsor”.  The fact that a significant amount of public funds was involved in the Harbour Fest sponsorship arrangement does not mean that the degree of monitoring by Invest HK over the event had to be elevated to that  required of a co-organiser.  Indeed, because it was not a co-organiser Invest HK simply did not have the level of control or ability to monitor the event that would typically be available to a co-organiser.  

1.32 A suggestion has been made that Invest HK did not seek help during the organisation of the Harbour Fest.  With respect, that is incorrect.  There is clear evidence to show the Invest HK sought advice in relation to a number of issues including advice from the LCSD in relation to ticket pricing strategy and from Mr Tang in relation to the taking of steps to issue letters to various organisations to attract more commercial sponsorship fees with an aim to reduce the Government expenditure.   

1.33 There appears to be a question of whether the documentary evidence in support of the work done by Invest HK was enough. I would submit the level of documentation was appropriate.  To achieve the Government’s objective, the huge amount of work had to be done by both Invest HK and AmCham in an extremely short period of time.  In the time available it was simply not possible nor appropriate to record everything in writing.  Indeed, the progress of the organisation would have been substantially delayed had a paper trail been created in relation to each and every communication between AmCham and Invest HK and also between Invest HK and other members of the Government.  

1.34 The priority was to “get the work done” rather than creating masses of paper work minutely recording what was done at the implementation stage.  Accordingly, the fact that there is relatively little documentary evidence to support the evidence given by Ms Tsang, Mr Chiu and Mr Rowse in relation to their work done is not surprising.  This was appropriate in the circumstances.

Role of Mr Rowse as a Controlling Officer

1.35 In the evidence before the Inquiry Committee, the following documents set out the role of a Controlling Officer:

(1) Section 12 of the Public Finance Ordinance (“PFO”)

(2) Financial Circular 14/84 – Responsibility of Controlling Officer (“FC 14/84”)

(3) Paper submitted to the LegCo Panel by Invest HK in October 2003 (LC Paper No. CB(1) 14/03-04(02)) (“LegCo Paper”)

(4) Financial Circular No. 1/2004 – Responsibility of Controlling Officer (“FC 1/2004”)

1.36 Only (1) to (3) above were in force at the time of the Harbour Fest.  It follows that only (1) to (3) above are applicable for the purpose of this Inquiry. (4) was issued after the event and should be ignored.  

1.37 The key document for present purposes is FC 14/84.  The first paragraph was quoted verbatim by the Financial Secretary in his evidence, but he did not go on to the second paragraph, the material portion of which states as follows:

“From time to time, controlling officers may find themselves the client for projects over which their exercise of control differs in some way from normal procedures.”
1.38 The quoted passage demonstrates that the Government envisaged that in relation to certain types of expenditure there would be different levels of control required.  This is not to say that a Controlling Officer does not remain fully responsible and accountable for the proper disbursement of the funds under his control.  It simply recognises that because of the nature of a sponsorship, a different level of control exists.

1.39 Mr Rowse submits that:

1.39.1 He was the Controlling Officer of the $1 billion economic relaunch fund;

1.39.2 He was the Controlling Officer of the subject department assigned the role to implement the sponsorship arrangement with AmCham; 

1.39.3 He was not the Controlling Officer of the event itself.  As the organiser of the Harbour Fest, AmCham was the party who had control of all the expenditure and was responsible for collecting all the revenue of the event.  As the subject department in a sponsorship arrangement, Invest HK had ‘spent’ the public funds by paying the agreed sponsorship fee to AmCham in accordance with ERWG’s instructions.  

1.40 It appears that the Charges have lost sight of the distinction between the three levels above, especially the second and the third levels.  Mr Rowse never denied that he was the Controlling Officer of the subject department.  

1.41 As the Controlling Officer and the head of the subject department, Mr Rowse’s role was to exercise a supervision role over the work done by the department to ensure that proper monitoring was in place over the organisation of Harbour Fest by AmCham.    

1.42 Mr Rowse understands that as the Controlling Officer of Invest HK, his primary duties in relation to the Harbour Fest were to (1) monitor the organisation of the event by AmCham to ensure that they are taking steps to delivery the agreed benefits to the Government and (2) ensure the actual delivery of the contracted benefits.

1.43 In performing his duties, Mr Rowse had allocated the detailed work between himself, Ms Ophelia Tsang and Mr David Chiu in accordance with the level of seniority and capabilities.  Mr Chiu and Ms Tsang would report to Mr Rowse on all matters in relation to the Harbour Fest and Mr Rowse would provide instructions and assistance as appropriate.  As with other organisations, as the head of department, Mr Rowse mostly concentrated on strategic planning while the detailed work was done by Ms Tsang and Mr Chiu in accordance with Mr Rowse’s instructions.  

1.44 Mr Rowse has given evidence that when he was in Hong Kong, he would devote a lot of time to the Harbour Fest project.  During July and August of 2003, Mr Rowse had taken a one month holiday.   This holiday had been duly approved by Mr Rowse’s supervisor, Ms Denise Yue.  Mr Rowse has explained to the Inquiry Committee that because the core investment promotion work of Invest HK had quietened down in July and that most of the projects under the economic relaunch had been endorsed and were being implemented, he considered that it was an appropriate time to take his holidays.  In so far as the Harbour Fest was concerned, as Invest HK was a sponsor and that actual organisation was to be undertaken by AmCham, he considered that Mr Chiu and Ms Tsang were able to handle the assisting and monitoring role in his absence.  In any event, at times when he was in Hong Kong during his holidays, he remained contactable so that if Ms Tsang and Mr Chiu required his advice on any matters, they could consult with him. The only times when he was not contactable immediately by Ms Tsang and Mr Chiu was when he was out of town.

1.45 Concern has been raised that Mr Rowse had travelled overseas on duty visits during the lead up to the Harbour Fest.  I submit that it is part of Mr Rowse’s duty as Director General of Investment Promotion to attract more potential foreign investors hence travelling overseas to promote Hong Kong is one of his central functions.  That was his main responsibility and he had a duty to carry out those visits.
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PAGE  
15

