
4. Drawing conclusions from evidence

1.1 The Inquiry Committee is charged with the function of ascertaining the facts of the case by assessing the evidence presented by the Assisting Officer and Mr Rowse in this Inquiry.

1.2 Mr Rowse notes that the Inquiry Committee has taken the following approach in relation to the Report of the Independent Panel of Inquiry on Harbour Fest (“Panel Report”):

“We are starting afresh not to be influenced by earlier decisions or recommendations of earlier inquiries … we are not taking conclusions from other inquiries.” 

1.3 In other words the Inquiry Committee has, quite correctly in Mr Rowse’s submission, taken the view that in reaching its conclusions, it will rely only on the evidence it heard during the hearing and that it will not take account of any of the opinions or conclusions in (in order of publication):

(a) The Director of Audit’s Report;

(b) The Panel Report; and

(c) The Report of the Public Accounts Committee No. 42 (“PAC Report”).

1.4 One of the reasons why this is the correct position to have adopted is that it is clear that there are serious flaws in the conclusions reached by the Panel.  The Panel was charged with, among other things, the function to look into the performance of Invest HK in the Harbour Fest.  One of the central features of the Panel Report was an examination by the Panel regarding the steps that were taken to examine the AmCham budget.  It is clear that those persons principally responsible for that exercise were Ms Ophelia Tsang and Mr David Chiu of Invest HK.  Despite that, there were no formal interviews with Ms Tsang and Mr Chiu.  Instead, all that occurred was one informal meeting with both of them at the same time.  A summary record of this meeting was produced by the Panel but, contrary to the usual procedures adopted in this type of inquiry, this record was never given to Ms Tsang and Mr Chiu to allow them to comment upon it.  Nor were they given an opportunity to elaborate on the information provided in that meeting or to otherwise express their views in relation to the matters generally.   

1.5 One of the results of this approach taken by the Panel in investigating this issue was its failure to have considered important documentary evidence regarding the steps that were taken to examine AmCham’s budget – see  Document F1 submitted by Mr David Chiu at the Inquiry hearing.  Mr Rowse also has similar concerns over the conclusions reached in the PAC Report, which repeatedly made reference to the Panel’s conclusions.

1.6 In light of all of the above it is of concern to Mr Rowse that the Panel Report has been used as the basis for the bringing of these proceedings.  

1.7 The Inquiry Committee will be aware that one of the prosecution witnesses, Mr Henry Tang, has relied heavily on the conclusions reached by the Panel Report in his answers to the letter from the Secretary for the Civil Service dated 28 July 2004 (the “SCS Letter”). Consistent with the approach taken by the Inquiry Committee, I submit that the only approach to be taken by the Inquiry Committee to Mr Tang’s evidence is that, to the extent that reliance has been sought by Mr Tang on the findings of the Panel Report, such evidence should not form part of the evidence in this Inquiry.  

1.8 In addition, it is also clear from the live evidence given by Mr Tang that he has no personal and independent knowledge and recollection of some of the issues before this Inquiry and has continued to seek reliance on the findings of the Panel Report.  Mr Tang also said that:

“Because the Government… the CE had invited the Panel to look into the Harbour Fest affair and they have produced a report, and the Government has accepted the findings of the report.  So, as a member of the Government, I am bound by – the Government has accepted the findings of the report.”
1.9 Clearly, the Government’s position in relation to the findings of another inquiry should not be relevant in this Inquiry.

1.10 In these circumstances, Mr Rowse respectfully submits to the Inquiry Committee that in considering Mr Tang’s evidence, only the evidence given by Mr Tang in his personal belief and within his personal knowledge should form part of the evidence in this Inquiry.  Any statement made by Mr Tang in which he sought to adopt conclusions reached by the Panel Report must be disregarded in full by the Inquiry Committee.   I also note that the Assisting Officer has relied heavily on the answers given by Mr Tang to SCS Letter as evidential proof for some of the Charges.  The Inquiry Committee has accepted that it should not take account of this material when assessing the case against Mr Rowse.

Written reasons  

1.11 Upon the completion of this Inquiry, the Inquiry Committee will render an opinion as to whether the facts revealed from the evidence presented at this Inquiry amount to misconduct on the part of Mr Rowse.  Mr Rowse would invite the Inquiry Committee to set out fully in its written report, the evidential basis and the standard of proof applied in reaching its opinion in relation to each of the Charges against him in the report to be submitted to the Chief Executive.  
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